
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

Case No. 5:20-CR-28-MW/MJF 

UNITED STATES OF AMERICA 

v. 

JAMES D. FINCH, et al. 

Defendants. 
 / 

DEFENDANT FINCH’S REDACTED1 AMENDED MOTION FOR ORDER 
TO SHOW CAUSE AND THIRD MOTION TO COMPEL  

I. INTRODUCTION

Defendant Finch respectfully files this Amended Motion for an Order to Show

Cause as to why this case should not be dismissed due to the government’s repeated 

failures to comply with its Brady obligations.  Finch further moves to dismiss due to 

chronic government misconduct.2   

Analyzing these two important issues individually and collectively against the 

backdrop of Defendants’ constitutional due process rights, the Court’s previous 

1 Pursuant to Local Rule 5.5(D), Defendant Finch files this redacted version of his 
Amended Motion for Order to Show Cause and Third Motion to Compel, which was 
filed under seal on November 21, 2022.  Finch has redacted quotations and direct 
references to material that is subject to the Protective Order, ECF No. 174.   

2 While we file this motion under seal, we move the Court to unseal it, making it a 
part of the public record. 
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Orders and admonitions, the evolution of the multiple flawed indictments, and 

finally, the government’s disturbing investigative and prosecutive tactics, reveals a 

clear and unmistakable result is warranted:  dismissal with prejudice.    

These papers speak to the following: (1) the history of late and withheld Brady 

material; (2) the return of multiple legally and factually flawed charging documents3; 

and (3) the investigative and prosecutorial tactics warranting dismissal, including 

the government’s advancing theories and information while knowing or having 

cause to know that information was false and misleading.  

II. HISTORY OF LATE AND WITHHELD BRADY MATERIAL AND 
VINDICTIVE MISCONDUCT 
 
The extraordinary history of the government’s conduct here is not foreign to 

the Court.  The record reflects the history of the government’s grossly flawed 

prosecution of this case, from the Court’s: 

• dismissing language for vagueness to  

• dismissing counts for imprecision to  

 
3 An indictment and three superseding indictments have been returned against Margo 
Anderson.  ECF Nos. 1, 64, 214, 353.  An indictment and two superseding 
indictments have been returned against James Finch.  ECF Nos. 64, 214, 353.  The 
latest iteration apparently abandons the “honest services” theory that had been 
advanced with reckless abandon for almost two years, adopting what the government 
characterizes as a “different theory of liability.”  Hr’g Tr. at 13:21-22 (Oct. 18, 
2022).  We respectfully invoke the Court’s “apple” doctrine.  ECF Nos. 294, 312 
(“This Court has now granted at least in part four motions to dismiss.  The 
Government does not get unlimited bites at the apple.”) 
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• dismissing a count for violating the statute of limitations on its face to  

• dismissing conspiracy counts multiple times for flaws only to have them 
reinstated with clear multiple and duplicitous conspiracies to  

• recognizing the government’s multiple drafting errors to  

• finding the government misinformed and admitted false testimony before the 
multiple Grand Juries,  

• and on and on.   

Suffice to say the government has earned the harsh language: “The Government’s 

reckless, haphazard approach is testing this Court’s patience.” ECF Nos. 294, 312. 

And the additional evidence of intentional misconduct strongly weighs against 

drawing a “distinction between incompetence and malice” as the Court did 

previously in denying the defense’s previous Motion to Dismiss.  Id.4   

We respectfully suggest that the evidence as outlined below, as well as what 

 
4 The government’s tactic, surviving Motion to Dismiss after Motion to Dismiss by 
the skin of its teeth is inconsistent with the Department of Justice’s highest ideals.  
See Attorney General Robert H. Jackson, THE FEDERAL PROSECUTOR, Apr. 1, 1940.  
(“While the prosecutor at his best is one of the most beneficent forces in our society, 
when he acts from malice or other base motives, he is one of the worst. . . . If the 
prosecutor is obliged to choose his cases, it follows that he can choose his 
defendants. . . . Therein is the most dangerous power of the prosecutor: that he will 
pick people that he thinks he should, rather than pick cases that need to be 
prosecuted. . . . It is in this realm in which the prosecutor picks some person whom 
he dislikes or desires to embarrass or selects some group of unpopular persons and 
then looks for an offense, that the greatest danger of abuse of prosecuting power lies. 
. . . It is here that law enforcement becomes personal, and the real crime becomes 
that of being unpopular with the predominant or governing group, being attached to 
the wrong political views, or being personally obnoxious to or in the way of the 
prosecutor himself.”). 
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will be developed at a hearing, will convince the Court that this flawed investigation 

and prosecution cannot withstand favorable constitutional scrutiny. 

A. Dispute over the Government’s Discovery Obligations 

For over two years, there has been a wholesale failure on the part of the 

government to comply with the letter and spirit of the Court’s Orders and case law 

requiring the disclosure of Brady, Giglio, and Napue information.5   Unfortunately, 

that deliberate disregard for the Court’s Orders and the law continues as 

demonstrated in this Motion to Compel and Motion for Order to Show Cause. 

On March 18, 2021, the Court entered a Discovery Order confirming the 

government’s “duty” to disclose all exculpatory evidence as required by Brady and 

its progeny “without a request” by Finch.  ECF No. 86 (emphasis added).  On March 

24, 2021, Finch nonetheless requested general and specific discovery under the 

March 18, 2021, Discovery Order; Rule 16; and Local Rule 26.2, including all 

information or material within the scope of Brady, Giglio, and Napue.   

On March 31, 2021, the government provided a written response to Finch’s 

request for Rule 16 discovery.  The government represented that “the United States 

does not have information or material at this time which may be favorable to the 

 
5 Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. United States, 405 U.S. 150 
(1972); and Napue v. Illinois, 360 U.S. 264 (1959). The defense has repeatedly 
sought from the government legally required discovery as mandated by the Court’s 
Order, the Local Rules, and established case law.  We have attempted to resolve 
these matters without Court intervention.  For the most part, our efforts have failed.   
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defendants on the issues of guilt or punishment,” citing Brady and United States v. 

Augurs.  The government also contended that defense discovery requests may 

include information to which the defense is “not entitled” and information that may 

or may not exist.  Letter from AUSA Stephen Kunz, 13 (Mar. 31, 2021), Exhibit 1, 

(“[I]f your discovery letter includes requests for information to which you are not 

entitled pursuant to Fed. R. Cr. Pr. 16, Local Rule 26.2, or the pre-trial order of the 

court, please be advised that the failure of the United States to respond directly to 

those requests not encompassed by the federal discovery rules should not be 

construed as any representation as to the non-existence of any requested 

information.”). 

On May 14, 2021, Finch responded, seeking specific clarification as to the 

information that may or may not “exist[].”  We also requested reports from 

individuals who were interviewed by state and federal agents.  Many of these 

witnesses participated in the Lynn Haven contracting process, participated in City 

government, or were identified contextually in the Indictment and Superseding 

Indictment.  The request was made because it was our belief that several provided 

information favorable to the defense, and in some cases flatly contradicted the 

government’s allegations.  This information had not been provided by the 
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government in its initial discovery response.6   

Even after the defense specifically identified Brady material, it was not 

willingly produced.  Instead, the government pressed for an all-encompassing 

protective order, alleging that the defendants were making improper disclosures.  

When challenged to support this allegation, the government shifted its argument, 

instead asking the Court to enter an overly restrictive protective order without 

justifiable cause.  ECF No. 160.  The government sought to control the defense’s 

access to important materials to which we were legally entitled.   

This Court rejected the government’s overreach, summarily denying the 

government’s attempt to unfairly restrict our review of discovery.  ECF No. 174 

(rejecting the government’s request to “retroactively impose restrictions on 

documents it has already produced” and holding “that the provision limiting 

Defendants to reviewing witness material at their counsel’s office is overly 

restrictive”). 

After entry of the Protective Order, ECF No. 174, and repeated requests by 

the defense, on July 19, 2021, the government’s second wave of discovery was 

produced (well after the discovery deadlines had passed).  This production 

demonstrated that the government’s March 31, 2021, written representation that it 

 
6 The government’s April 1, 2021, production included witness statements from only 
Defendants Margo Anderson, Adam Albritton, Finch, and former Lynn Haven City 
Commissioner Antonius Barnes.   
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did not possess additional Brady material was manifestly untrue.   

B. Motions to Dismiss the Superseding Indictment 

During the discovery dispute, counsel for Anderson and for Finch 

independently challenged multiple counts of the Superseding Indictment, arguing 

that the conspiracy count violated the well-settled doctrine of duplicity and that other 

substantive counts were insufficiently pled. ECF Nos. 131, 138, 143, 149, 155.  After 

careful consideration, the Court dismissed Count 1 of the Superseding Indictment. 

ECF No. 185. Following the dismissal of Count 1, and with leave of Court, the 

government expressed a desire “to take another stab at Count—at the conspiracy 

allegations” and figure out “how to charge them in light of the Court’s ruling,” for 

the third time.  ECF No. 187, Hr’g Tr. at 97.   

C. First Motion to Compel 

  During the time the government was supposed to be repairing the legal and 

factual flaws in the Superseding Indictment, Finch’s counsel continued to try to 

resolve discovery disputes relating to Brady issues, sealed pleadings, and redacted 

FBI 302s without Court intervention.  Unsuccessful in our attempts, on October 22, 

2021, Finch filed his first Motion to Compel.  ECF No. 200.  Finch’s Motion detailed 

a history of the government’s discovery violations, including the government’s 

misrepresentation on March 31, 2021, that it did not possess additional Brady 

material.   
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On November 9, 2021, over government objection, the Court granted Finch’s 

Motion to Compel despite the government’s express representation that the redacted 

material was not Brady.  ECF No. 221.  The unredacted and sealed material was 

produced on November 12, 2021.  A review of that unredacted material was both 

startling and disturbing, unequivocally demonstrating the falsity of the government’s 

repeated representations of “no Brady.”7      

On November 16, 2021, the government suggested that its decision to 

suppress this critical information was driven by its lack of “confidence in [our] 

ability to control [Finch].”  The government further criticized the Court, stating “that 

 
7 For example, the suppressed material contained direct evidence of law enforcement 
corruption, false testimony before the Grand Jury, and actual evidence of innocence.  
See, e.g., ECF Nos. 228 at 12-13, 229 (government witnesses Michael White and 
David “Mickey” White revealing substantial misconduct by government witnesses).  
The suppressed reports directly implicated co-case agent Major Jimmy Stanford of 
the Bay County Sheriff’s Office (“BCSO”) in serious criminal conduct—much of 
which occurred while investigating this very case.  See ECF No. 274 at 11-13, 16-
20.  Based on information that was withheld until November 12, 2021, the 
government affirmatively led the defense to believe that it first learned of the 
criminal allegations against Stanford on November 26, 2019, from “Mickey” White, 
and again from Michael White on December 11, 2019.  See Mickey White 302 (Nov. 
26, 2019), Exhibit 2; Michael White 302 (Dec. 11, 2019), Exhibit 3.  Additional late 
discovery, however, proved this to be a falsehood.  A Confidential Human Source 
(“CHS”) informed FBI co-case agent Lawrence Borghini on May 10, 2019, that 
“  

.  CHS Report 
(May 10, 2019), Exhibit 4.  Multiple government witnesses later indicated to the 
prosecutors that it was “ ” that Stanford was corrupt. Michael 
White 302 (Mar. 10, 2022), Exhibit 5; see also Allen Byrd 302 (Oct. 17, 2022), 
Exhibit 6, (describing Stanford as “ ”). 
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the Court directed production without reviewing the redacted material or making a 

determination the material is Brady.”  See ECF No. 228 at Ex. F.   

D. The Second Superseding Indictment 
 

After suffering dismissal of counts within the Superseding Indictment, on 

November 16, 2021, the government obtained a 26-Count Second Superseding 

Indictment.  ECF No. 214.  Once more, the new indictment charged a virtually 

identical conspiracy count, despite the Court’s prior ruling.  Count 1 charged both 

Defendants Anderson and Finch with an untethered conspiracy to commit honest 

services wire fraud.  Id.  The government claimed that the object of the conspiracy 

is conduct that advanced Finch’s “business interests.”  Id.  The remaining counts 

charged Defendants Finch and/or Anderson with honest services wire fraud (Counts 

1–14, 20–24), theft or bribery concerning programs receiving federal funds (Counts 

15–17), wire fraud (Counts 18–19), and making false statements (Counts 25–26).  

Id.  As a result, on December 2, 2021, the defense again moved to dismiss the Second 

Superseding Indictment as duplicitous.  ECF No. 225.   

E. Motion to Dismiss the Second Superseding Indictment and Second 
Motion to Compel 
 

The unredacted reports, which were disclosed four days before the return of 

the Second Superseding Indictment, revealed that the government had known of and 

suppressed evidence of law enforcement corruption as well as the solicitation of false 

testimony before the prior Grand Jury.  As a result, on December 6, 2021, the defense 
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moved to dismiss the Second Superseding Indictment.  ECF No. 228.  We 

alternatively requested production of all Grand Jury transcripts, as well as agents’ 

notes and reports.  Id. at 29-32. 

The government responded on December 22, 2021, characterizing the 

redacted statements, which originated from the government’s own cooperating 

witnesses, as “not Brady.”  ECF No. 238.  The government’s position that such 

information was “not Brady” was, of course, frivolous.  Accordingly, the Court 

ordered immediate production of all Grand Jury transcripts, agent reports, and notes 

by March 1, 2022, and set the matter for an evidentiary hearing.  ECF No. 256.   

Unfortunately, the government in large measure disregarded this Court Order 

of Production as well.8  Rather than complying by March 1 as ordered, or seeking 

an extension, the government made:  

• Seven late productions before the evidentiary hearing;  
• One late production during the evidentiary hearing; and  
• Three late productions after the conclusion of the evidentiary hearing.  

As presented during the three-day evidentiary hearing and Defendant’s Post-

Hearing Briefing, the government’s multiple March 1 – April 13, 2022, late 

 
8 The government never sought an extension of the Court’s Order of Production.  See 
Fed. R. Crim. P. 16(d) (“At any time the court may, for good cause, deny, restrict, 
or defer discovery.”).  Failure to comply with Rule 16 may result in prohibition of 
the introduction of the undisclosed evidence or entry of an “order that is just under 
the circumstances.”  Id. at 16(d)(2).  
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productions contained additional significant Brady material.9  Each late production 

violated this Court’s Orders. 

On June 13, 2022, the Court issued two Orders addressing Defendants’ 

Motions to Dismiss the Second Superseding Indictment as duplicitous and for 

governmental misconduct before the Grand Juries.  ECF Nos. 293, 294.   

In one Order, the Court rejected several of the government’s arguments and 

characterizations of the withheld materials, describing the government’s conduct as 

“fall[ing] well short of best practices.”  ECF No. 294.  The Court rejected the 

government’s argument that the late-produced material was not Brady because the 

government believed Defendants were guilty.  ECF No 294.  The Court 

characterized the government’s position as “nonsense.”  Id. at 10.  Ultimately, the 

Court declined to conclude that the government acted in bad faith or that Defendants 

were sufficiently prejudiced to warrant dismissal.  ECF No. 294 at 11.  But the 

government was ordered to file a notice stating that, to the best of its knowledge, all 

outstanding reports had been produced.  Id. at 11-12.  On July 1, 2022, the 

government submitted notice that it had fully complied with the Court’s February 

 
9 For example, multiple interview reports of Samantha Lind, which had been 
withheld, were explosive, describing the manufacturing of evidence against 
Anderson, a position advanced by the defense during the evidentiary hearing and 
which the government attacked.  ECF No. 274 at 21.  Likewise, the government 
failed to produce Borghini notes from an interview with Denise “DeDe” Rowan 
(with counsel present) that directly contradicted the testimony of government 
witnesses Michael White and Chris Forehand.  Id. at 32-34.   
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22, 2022, Order.  ECF No. 303.10  As detailed below, we now know this written 

representation to the Court was yet again false. 

In the other Order, the Court granted Defendants’ Motions to Dismiss, in part, 

finding again that the government’s conspiracy count was duplicitous.  ECF No. 293.  

After the second Order of Dismissal, the Court permitted the government to repair 

this repeat violation by returning to the Grand Jury.  The government declined, 

instead filing a Motion for Reconsideration.  ECF No. 317.  The Court granted in 

part and denied in part the government’s motion, affirming for the third time its 

finding that the government’s conspiracy charges are impermissibly duplicitous.  

ECF No. 323.   

F. Discovering suppressed Brady material: the GAC Search Warrant 

On August 11, 2022, the media reported on an unsealed warrant affidavit 

signed by Borghini11 used to obtain three search warrants on properties owned and 

 
10 The government expressly affirmed “that to the best of its knowledge all 
outstanding reports have been produced and that it has fully complied with the 
Court’s order of February 22, 2022, ECF 256.”  ECF No. 303.  
 
11 Borghini retired shortly after this Court ordered the government to produce his 
reports, notes, and Grand Jury testimony.  The Court will recall that Borghini was 
the original co-case agent, along with BCSO Major Stanford.  Borghini was also the  
sole witness to testify before each Grand Jury. 
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controlled by GAC Contractors, Inc. (“GAC”).12  After the warrant was unsealed 

and widely reported on by the media, the government sought an order re-sealing the 

materials.13  While we have a copy of the now re-sealed affidavit, we do not have 

the reports, 302s and supporting material used to obtain the warrant.14   

On August 26, 2022, we sought an explanation as to why the government 

 
12 Prior to March 2022, GAC was co-owned by Lynn Haven contractor Derwin 
White.  As discussed below, Derwin White, Michael White, and others orchestrated 
all post-hurricane debris disposal in Lynn Haven.  The government’s charging 
documents repeatedly stated that Margo Anderson and James Finch were 
“direct[ing],” “control[ing],” and “pressur[ing]” the clean-up efforts, despite 
overwhelming evidence to the contrary, including Finch’s being in Jacksonville 
confined to a hospital bed, recuperating from a serious, debilitating stroke.  See ECF 
Nos. 64, 214, 353.  In short, along with much of the suppressed Brady evidence, the 
Borghini search warrant affidavit demonstrates that the allegations in the multiple 
indictments against Finch and Anderson are false. 
 
13 See United States v. Search Warrant, Case Nos. 5:21-mj-00078; 5:21-mj-00079; 
5:21-mj-00080 (N.D. Fla.).   
 
14 We were notified on November 16, 2022, at 12:11 p.m., that the government was 
in possession of evidence indicating that Derwin White had hired an investigator to 
follow and film Finch and Anderson.  The Court previously heard testimony from 
Derwin White’s nephew “Mickey” White that Derwin White had directed “Mickey” 
White to create false invoices implicating Anderson.  Hr’g Tr. at 179:17–181:9 (Mar. 
31, 2022).  Derwin White had directed “Mickey” White to plant the false invoices at 
ECS, knowing that a search warrant, led by BCSO Major Stanford, would be taking 
place the following morning.  Id. 
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failed to produce the warrant and the affidavit.15  We also requested a copy of all 

materials obtained as a result of the FBI’s August 5, 2021, search warrants because 

the warrants permitted the FBI to search for and seize, among other things, “any and 

all records and documents relating to James Finch, Phoenix Construction, or entity 

owned by or controlled by James Finch or Phoenix Construction” as well as “any 

and all documents relating to Ashbritt.” 

On August 29, 2022, the government responded:  

Regarding materials seized at GAC, we have not completed our review 
of it but will produce any material we identify as relevant. In the 
meantime, you are welcome to inspect it at the FBI office in Panama 
City and copy any particular document you identify as relevant. We 
think this is necessary given what the Court described as Mr. Finch’s 
“irresistible urge to share discovery materials in direct violation of . . . 
Court’s orders.” We are happy to reconsider that procedure if you 
provide sufficient assurance that Mr. Finch has not otherwise violated 
the protective order. 

However, because the Court previously rejected the government’s prior 

attempts at limiting the review of discovery, ECF No. 174, Defendant Finch 

respectfully rejected the government’s offer to review all documents at the FBI 

office in Panama City.  We again asked the government to confirm whether the 

 
15 On August 26, 2022, we also informed the government that we had information 
and reason to believe that Borghini interviewed several witness or potential 
witnesses and did not generate an FBI 302 or notes of the interview.  We believe the 
information was not transcribed or was improperly withheld because it was 
exculpatory to Defendants Finch and/or Anderson.  The defense will demonstrate 
the “accuracy” of multiple FBI 302s at the evidentiary hearing. 

Case 5:20-cr-00028-MW-MJF   Document 380   Filed 11/21/22   Page 14 of 34

Vernon Thompson

Vernon Thompson



Case No. 5:20-CR-28-MW/MJF 

15 

government is opposed or unopposed to providing the defendants with access to all 

the material seized under the GAC search warrant.  We also asked the government 

to provide a copy of the Order in which, the government claimed that the Court found 

Finch to have an “irresistible urge to share discovery materials in direct violation of 

. . . Court’s orders.”16     

On September 6, 2022, the government responded, “As we said, the GAC 

search materials are available for your inspection and copying at FBI headquarters 

in Panama City. . . . Should you choose to file a motion to compel production in 

some other form, you may represent that we oppose that request for relief.”  The 

government ignored Finch’s request for and/or refused to provide the Order or 

document in which the government claimed the Court made negative statements or 

ex parte findings about Defendant Finch.17   

 
16 The defense has not seen any Order containing this alleged quote from the Court.  
In the event the government is quoting from a sealed ex parte pleading, ECF Nos. 
276, or 322, Defendant Finch respectfully requests that the pleading be produced 
now that the government has quoted from it and is attempting to use the Court’s 
alleged findings concluding that Finch has an “irresistible urge to share discovery in 
direct violation of . . . Court’s orders.”  Without review of the alleged pleading, we 
are skeptical that the government is accurately portraying the quote or its context.  
 
17 In response to Finch’s Motion for Order to Show Cause and Third Motion to 
Compel, the government continues to cite to sealed ex parte Motions and Orders.  
ECF No. 350 at 11.  The government also stated it “assumed, apparently incorrectly, 
that defense counsel received a copy from the Clerk’s office.”  Id.   
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G. Motion to Sever Counts 

Despite recognizing for the third time during the pretrial stages that the 

Second Superseding Indictment remained impermissibly duplicitous, the 

government’s declination to repair the charging document in the Grand Jury forced 

Defendant Finch to seek severance of counts related to ECS and WorldClaim.  ECF 

No. 325.  Over the government’s staunch objections, the Court granted severance of 

several counts on September 16, 2022.  ECF No. 335.  The government’s actions 

following the severance Order warrant revisiting the conclusion that it has merely 

prosecuted this case with reckless incompetence, rather than flagrant and intentional 

misconduct and vindictive gamesmanship.   

H. Pretrial Motions 

Adhering to the Court’s scheduling order, before the Court’s Order granting 

severance Defendants filed a series of Rule 12(b) Motions to Dismiss the Second 

Superseding Indictment.  ECF No. 329, 330, 331, 332.  On September 26, 2022, the 

day its response to the motions to dismiss was due, the government claimed 

defendant’s arguments “have been raised and rejected before, or are otherwise 

without merit,” yet it sought an extension of time until after Defendants’ Motions in 

limine were due to be filed.  ECF No. 336. 

Defendants, once more, adhered to the Court’s schedule and filed their 

Motions in Limine on October 4, 2022.  ECF Nos. 342, 343, and 346.  Thereafter, 
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having seen and studied our Motions in Limine, which in large measure provide 

unique detail into defense strategy, on October 7, 2022, the government responded 

to Defendants’ motions to dismiss, abandoning the honest services charges that it 

vigorously fought to preserve for the last two years.  ECF No. 347.  The government 

expressed no opposition to Defendant’s Motions to Dismiss the honest services 

conspiracy charge or any of the honest services wire fraud counts.  See id. The 

government also conceded that the false statement count against Finch was 

ambiguously pled.  Id. at n. 3.   

After advocating for almost two years the propriety of an “honest services” 

theory of liability, the defense abandoned it, though it still seems clear that the 

government will seek to try the very same case from an evidentiary standpoint.18  

Instead, the government is now pursing what it calls a new “theory of [criminal] 

liability.” 

I. Third Superseding Indictment 

At the October 11, 2022, Status Conference, the government announced that 

it had a “different theory of liability” and that it intended to present to a fourth Grand 

Jury on October 18, 2022.  Hr’g Tr. at 13:21-22 (Oct. 18, 2022).  With respect, the 

 
18 Despite its forced “election . . . not to pursue the ECS or World Claim 
conspiracies,” the government is still seeking to admit this evidence in the trial of 
Defendant Finch. It says so in its pleadings. See ECF 238 at 14 (arguing that ECS 
and World Claim conspiracies “are plainly relevant” to the allegations involving 
Finch’s business interest). 
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defense suggests that the government’s strange and unusual maneuvering is tactical.  

It seems that the government made the following strategic decisions:  abandon the 

honest services counts; obtain a § 666 conspiracy-based indictment, which would 

prompt a new trial date; and decline to disclose that decision for as long as possible 

to see the Motions in Limine, thereby gaining tactical advantage.   

Indeed, after the filing of these Motions, the government swarmed Lynn 

Haven, conducting multiple interviews with a new case agent to preclude the 

requirements of informing the new Grand Jury that the prior witness statements were 

collected by a former FBI agent that had manufactured false Grand Jury exhibits and 

provided false and misleading testimony. 

Through exhibits and testimony, the defense will show the government’s 

history of flagrant misconduct and vindictive prosecution of its “different theory of 

liability” before reinterviewing witnesses that would be willing to support the new 

charges.  In other words, the government is manufacturing new “theories of liability” 

and subsequently conducting interviews to support new charges that remain still 

legally dubious.19   

Unfortunately, we are once more in the untenable position of seeking Court 

intervention on discovery matters and of asking the Court to reevaluate the 

 
19 Defendants will address the legal flaws in the Third Superseding Indictment in 
their motions to dismiss, which are due November 28, 2022.  
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government’s conduct.  As a result of the conduct outlined above as well as what 

will be presented in argument and evidence, we suggest that dismissal with prejudice 

is the appropriate sanction. 

III. ARGUMENT 

A. Dismissal with prejudice for continued flagrant violations of 
Court Orders is warranted. 

The government’s “less than laudable” conduct regarding discovery has been 

inexcusable.  Carey v. Duckworth, 738 F.2d 875, 878 (7th Cir. 1984) (“[A] 

prosecutor’s office cannot get around Brady by keeping itself in ignorance, or by 

compartmentalizing information about different aspects of a case.”).  To the extent 

that any government agencies or actors, through their own flagrant misconduct, 

failed to make known exculpatory information, the flagrant nature of such conduct 

will be imputed to the prosecution team.  United States v. Bundy, 968 F.3d 1019, 

1037 (9th Cir. 2020).  Indeed, courts have recognized that a prosecutor’s reckless 

disregard of Brady and other discovery obligations can constitute “flagrant” 

misconduct, particularly where, as here, the government tries to hide its mistakes 

and refuses to acknowledge its errors. See, e.g., United States v. Kojayan, 8 F.3d 

1315, 1322-23 (9th Cir. 1993) (government’s discovery violations, misleading 

statements, and failure to accept responsibility for its wrongdoing constituted 

“flagrant” misconduct);  United States v. Fitzgerald, 615 F. Supp. 2d 1156, 1159-60 

(S.D. Cal. 2009) (discovery violation justifies dismissal of the indictment where the 
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government misrepresented the materials it had disclosed and admitted that it did 

not keep a thorough discovery log to keep track of what had been disclosed to the 

defense);  see also Bundy, 968 F.3d at 1043 (affirming the district court’s dismissal 

of an indictment with prejudice, explaining that such a result was appropriately 

within the range of reasonable and appropriate remedies). 

Sanctions, including but not limited to dismissal of the Third Superseding 

Indictment with prejudice for deliberate, flagrant, repeat violations of Court Orders 

and intentional suppression of Brady information, are appropriate under the Court’s 

supervisory authority.  See generally ECF No. 274 at 34-40 (citing United States v. 

Chapman, 524 F.3d 1073 (9th Cir. 2008) (“[T]he failure to produce documents and 

to record what had or had not been disclosed, along with the affirmative 

misrepresentations to the court of full compliance, support the district court’s finding 

of ‘flagrant’ prosecutorial misconduct even if the documents themselves were not 

intentionally withheld from the defense.”)).  Dismissal with prejudice is wholly 

warranted in this case.  

B. Third Motion to Compel 

The limited and incomplete discovery produced by the government here 

demonstrates that Derwin White was the “hub” of the conspiracies surrounding post-

hurricane cleanup.  Ashbritt is a “spoke” or “rim” as it agreed to allow White to 

direct and control the debris disposal in Lynn Haven.  To further disprove the 
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government’s allegations against Finch and to prove the government’s grossly 

inadequate, sloppy, and misleading investigation, we are requesting that the Court 

compel production of the material seized from GAC20 in that it relates to the 

unindicted “hub,” “spokes,” and “rim” of corruption in Lynn Haven.  

To be clear, Finch and Anderson have professed their innocence since before 

the case was filed.  The defense has been advocating that they were the 

“whistleblowers” as to corruption orchestrated by GAC owner, Derwin White, 

Michael White, “Mickey” White, and others.   

The defense position is based on fact, not mere argument.  Indeed, Derwin 

White learned that Finch and Anderson had discovered his criminal enterprise when 

Finch and Anderson confronted Derwin White in March 2019.  After learning that 

Finch and Anderson planned on reporting this criminal conduct to law enforcement, 

Derwin White orchestrated a plan to discredit Finch and Anderson using private 

investigators, false invoices, and his corrupt law enforcement contacts to effect an 

arrest and prosecution. 

 
20 On August 26, 2022—15 days after they were disclosed through the press— 
Defendant Finch requested production.  Like with previous discovery, the 
government offered restricted access that comes at an unreasonable and unduly 
prejudicial cost.  The government will allow access to the discovery only if defense 
counsel endures the cost and inconvenience of traveling hundreds of miles from their 
office, while the defense is working hard to comply with every filing deadline as 
outlined by the Court.  The government’s position is pure gamesmanship, and its 
offer was made in bad faith, allowing the government to control and monitor the 
defense’s work.  
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The government has known of and has been in possession of the evidence that 

affirmatively proves these claims.  Rather than providing this evidence to the defense 

as legally required, the government has gone to remarkable lengths to hide, obscure, 

and ultimately suppress these truths.  The extreme prejudice to the defense is 

virtually immeasurable.   

Again, to be sure, the defense position is not mere argument.  The defense will 

prove that in March 2019, Finch and Anderson confronted Derwin White about 

corrupt invoicing by ECS regarding post hurricane clean up and construction 

projects in Lynn Haven.  Derwin White warned Finch and Anderson to remain silent 

about the millions of dollars he and his teams of bandits had stolen from Lynn 

Haven.  And, Derwin White specifically told then-Mayor Anderson and Finch not 

to deliver the information to law enforcement.  In response, Finch told Derwin White 

that anyone who stole from the City could go to hell. Derwin White then angrily 

exited the meeting and drove off with a passenger, former City Manager Michael 

White. 

On April 1, 2019, at Finch’s recommendation, Anderson asked Lynn Haven 

Police Chief Ramie to accompany her to meet with Bay County Sheriff Tommy Ford 

to report the evidence against ECS and Michael White.  Chief Ramie agreed and 

offered to help schedule the meeting with the Sheriff.  That afternoon, Anderson 

delivered an accounting summary sheet for ECS and reported these crimes to Sheriff 
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Ford.  On April 2, 2019, Anderson collected additional documents, checks, and 

accounting material at the request of Sheriff Ford.  On April 3, 2019, Anderson 

informed Chief Ramie that the requested documents were ready, and Chief Ramie 

offered to deliver the evidence to Sheriff Ford.   

Chief Ramie, however, sat on this explosive information for multiple days 

before delivering the materials directly to Major Stanford, not Sheriff Ford. The 

material contained damning evidence against ECS (owned by Derwin White nephew 

“Mickey” White)21 and the City Manager Michael White. 

Anderson and Finch, of course, did not know that Chief Ramie, Michael 

White, and Major Stanford were working with Derwin White, “Mickey” White’s 

uncle.  As reflected in BCSO reports, on April 3, 2022, a task force was set up 

 
21 The Court will recall that at the prior evidentiary hearing, “Mickey” White 
testified about his uncle’s corruption and his uncle’s relationship with Major 
Stanford. 
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consisting of FBI Agent Borghini, BCSO Major Stanford,22 and others.   

Considering the Court’s Orders and admonitions regarding the government’s 

repeated failure to comply with its discovery obligations, it was extraordinary to read 

Borghini’s warrant affidavit, which contained Brady and Giglio information that has 

been suppressed.  Borghini’s sworn statements in the warrant affidavit are factually 

inconsistent with the government theories in this case.  The government has alleged 

that Finch was the organizer and leader of corruption in Lynn Haven and that 

Anderson “negotiated” contracts with Finch and “directed” and “pressured” the 

former City Manager to conduct business with Finch.  See generally ECF Nos. 64, 

214, 353.  Other than Michael White’s vague references, which have been refined 

over the course of eight FBI 302s, no credible evidence supports the government 

 
22 The government has been aware of Stanford’s corruption and involvement with 
Derwin White for at least three and a half years. See supra n.6.  The government has 
attempted to suppress and minimize Stanford’s involvement, first redacting any 
reference to Stanford corruption, and then representing that Stanford “was never 
expected to be a government witness in this case,” as though this distortion somehow 
absolves the government of conflict and gross discovery violations.  ECF No. 238 at 
47.  The defense will show that the government’s representation was false.  The 
defense will further show that Borghini abruptly retired after this Court ordered his 
reports, notes, and Grand Jury testimony produced.  On November 23, 2021, a month 
before Borghini’s retirement, the government produced an excerpt of Borghini’s 
Grand Jury testimony confirming to the defense that Borghini had testified falsely 
under oath to the Grand Jury on August 18, 2020.  In reality, this was just one of 
many false statements to multiple Grand Juries.  See ECF Nos. 274, 280, 294.  The 
government has been resisting defense efforts to subpoena Stanford, Borghini, and 
other law enforcement involved in this case.  See Email (Oct. 14, 2022), Exhibit 7 
(declining “to provide further information or make other agreements” pertaining to 
a defense request for the government to accept trial subpoenas for law enforcement).  
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“theory of [criminal] liability” as outlined in the multiple indictments.23   

The overwhelming, corroborated evidence demonstrates just the opposite:  

Derwin White and GAC “negotiated” kickback arrangements with Lynn Haven’s 

contracted debris haulers, as well as “directed” post-hurricane clean-up efforts 

within Bay County.  And the government’s attempts to suggest that Finch and 

Anderson were not “whistleblowers” is belied by overwhelming evidence that has 

been in the government’s possession for at least three years.  The government has 

suppressed this critical evidence from the defense.  It has also repeatedly presented 

false and misleading evidence to multiple Grand Juries.  See ECF No. 294.  

The suppression of this evidence is clearly material to the Grand Juries’ and 

this Court’s decision making.24  Apart from demonstrating actual innocence, and 

undermining the fundamental evidence associated with the government’s “theory of 

 
23 Virtually every ‘new-and-improved’ FBI 302 has coincidentally come on the heels 
of defense arguments detailing gaping holes in the government’s case or the 
government’s pronouncement of new theories.  For example, Michael White’s fifth 
and sixth interviews were conducted within the three months between the Court’s 
dismissal of counts within the Superseding Indictment and the return of the Second 
Superseding Indictment.  His seventh interview was conducted on March 10, 2022, 
after the Court’s Order requiring disclosure of Grand Jury transcripts and witness 
reports by March 1, 2022.  And his most recent interview was conducted on October 
17, 2022, six days after the government announced it had a new theory and the day 
before the Third Superseding Indictment.  
 
24 Even this Court’s Order of June 13, 2022, finding that “Borghini and the 
Government were reckless, careless, and unprofessional” but without “malice” 
should now be revisited based on these extraordinary revelations.  ECF No. 294 at 
38. 
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liability,” it demonstrates that Borghini provided false testimony to multiple Grand 

Juries well beyond what the government has admitted to.25  ECF No. 294 at 34 (“The 

Government concedes that Borghini’s testimony was not accurate . . . .”); id. at 35 

(finding that the government conceded it presented questions before the Grand Jury 

that were based on a premise not supported by evidence); id. at 37 (“[T]he 

Government readily admits that the grand jury heard false testimony” from 

Borghini.).   

Apart from establishing actual evidence of innocence, we believe that the 

Borghini search warrant affidavit also would have constituted a statement of the 

witness that should have been produced consistent with Brady, Giglio, and the 

Court’s February 22, 2022, Order as Borghini testified at the evidentiary hearing on 

the Motions to Dismiss.  According to the Borghini affidavit,26 Ashbritt partnered 

 
25 It bears repeating that Borghini was the only witness presented to each Grand Jury 
to secure the return of these complicated, convoluted indictments.  And, incredibly, 
as the Court will recall, the last “honest services” superseding indictment was 
returned in less than two minutes by the Grand Jury after only Borghini’s testimony 
was presented.  ECF No. 274 at 6, 42.  
 
26 See United States v. Search Warrant, Case Nos. 5:21-mj-00078; 5:21-mj-00079; 
5:21-mj-00080 (N.D. Fla.).  The government has previously disclosed that Borghini 
submitted false testimony to at least one Grand Jury.  ECF No. 228 at 10.  In truth, 
the defense proved Borghini perjured himself multiple times over multiple 
presentations.  See ECF No. 294 at 21-22 (finding Borghini’s testimony regarding 
FEMA funding “appear[ed] to be false [a]nd the Government knew or should have 
known”); id. at 34 (“The Government concedes that Borghini’s ‘testimony was not 
accurate’ ”); id. (conceding that at least one of Borghini’s Grand Jury exhibits 
contained false information). 
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with Derwin White and used GAC as a subcontractor, using GAC sites for debris 

management, reduction, and disposal.  According to Borghini, “  

 

 

.”  United States v. Search Warrant, Case 

Nos. 5:21-mj-00078; 5:21-mj-00079; 5:21-mj-00080, ECF No. 2 (emphasis added).  

This portion of Borghini’s sworn statement is wholly inconsistent with Borghini’s 

testimony before the Grand Juries used to secure multiple indictments.  It is further 

directly inconsistent with the government’s false theory in this case—that Anderson 

directed that all debris be transported to Finch’s site for final disposal.27   

Additionally, the suppressed August 2021 GAC search warrants authorized 

the seizure of “any and all records and documents relating to James Finch, Phoenix 

Construction, or entity owned by or controlled by James Finch or Phoenix 

Construction” as well as “any and all documents relating to Ashbritt.”  Despite the 

 
27 See ECF No. 214 ¶ 14 (“ANDERSON later directed the City to dispose of 
hurricane debris at [Finch’s] property, and the City paid for it to be disposed there, 
rather than on another City property nearby.”); id. ¶ 73 (“[A]t the direction of 
Anderson, . . . Company C, which had been disposing of vegetative debris or chips 
at another site location, stopped dumping at that site location and commenced 
disposing all its vegetative debris or chips at FINCH’s site. (emphasis added)); id. ¶ 
79 ((“[A]t the direction of Anderson, . . . Company D, which had been disposing of 
vegetative debris or chips at another site location, ended dumping at that site location 
and commenced disposing all its vegetative debris or chips at FINCH’s site.” 
(emphasis added)).  In truth, Anderson had virtually no contact with the contractors 
and trash haulers in this case. 
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pendency of this case, and this Court’s vigilant oversight, the government claims it 

has not completed its review of the seized documents.28  In other words, the 

government has been sitting on volumes of relevant discovery for over a year and 

has neither produced nor offered Defendants access to the material until the media 

discovered the unsealed pleadings.  Rather than owning up to its suppression and 

attempted cover-up, the government tries to put the toothpaste back in the tube and 

reseal the warrants and affidavits.29  

The conduct of Derwin White, GAC, Ashbritt, and others—unindicted 

corporate actors and individual witnesses for the government—directly relates to 

Lynn Haven debris disposal.  Their agreements and relationships with each other 

and with the government are subject to unburdened discovery.   

Borghini’s affidavit about the relationship, agreements, and communications 

between Derwin White, GAC, and Ashbritt are manifestly inconsistent with the 

government’s theories and indictments here.  Thus, the government’s former lead 

case agent and his sworn statements and reports are subject to discovery and rigorous 

cross-examination.  Strickler v Greene, 527 U.S. 263, 282 n.21 (1999) (“Brady’s 

disclosure requirements extend to materials that, whatever their other characteristics, 

28 The search warrant affidavit was apparently sworn to on August 3, 2021, and then 
executed on August 5, 2021, both dates well over one year ago.  
29 See United States v. Search Warrant, Case Nos. 5:21-mj-00078; 5:21-mj-00079; 
5:21-mj-00080 (N.D. Fla.) 

Case 5:20-cr-00028-MW-MJF   Document 380   Filed 11/21/22   Page 28 of 34

Vernon Thompson

Vernon Thompson

Vernon Thompson



Case No. 5:20-CR-28-MW/MJF 

29 

may be used to impeach a witness.”).   

Failing to produce the affidavit is also further evidence that the government’s 

July 1, 2022, written representation, ECF No. 303, affirming full compliance with 

the Court’s June 12, 2022 Order, ECF No. 294, was untrue. In short, the 

government’s conduct regarding the GAC search warrant is nothing less than 

shocking.  Dismissal with prejudice is warranted on this ground alone.   

C. Malicious Misconduct and Vindictive Prosecution 

The vindictive prosecution doctrine protects the right of the accused to 

exercise their statutory or constitutional rights, see Bordenkircher v. Hayes, 434 U.S. 

357, 363 (1978), and to “prevent the chilling of the exercise of legal rights by other 

defendants who must make their choices under similar circumstances in the future,” 

United States v. Tobin, 598 F. Supp. 2d 125, 129 (D. Me. 2009) (internal quotation 

marks omitted).  Indeed, there is a long history of upholding the “uncontroversial 

principle” that “[t]o punish a person because he has done what the law plainly allows 

him to do is a due process violation ‘of the most basic sort.’ ”  United States v. 

Goodwin, 457 U.S. 368, 372 (1982) (quoting Bordenkircher, 434 U.S. at 363).  A 

defendant can prove vindictive prosecution by showing: (1) actual vindictiveness or 

(2) sufficient facts giving rise to a presumption of vindictiveness.  United States v. 

Saltzman, 537 F.3d 353, 359 (5th Cir. 2008). 

Actual vindictiveness requires “objective evidence that the prosecutor’s 
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actions were designed to punish a defendant for asserting his legal rights.”  Id. at 

359; see also United States v. In Hyuk Kim, No. CRIM. 07-00064, 2009 WL 

5033934, at *4 (D. Guam Dec. 8, 2009) (“a defendant might prove through objective 

evidence an improper prosecutorial motive.” (citing Goodwin, 457 U.S. at 380 

n.12)); United States v. Johnson, 221 F.3d 83, 94 (2d Cir. 2000 (A finding of “actual 

vindictiveness requires ‘direct’ evidence, such as evidence of a statement by the 

prosecutor . . .”) (citing Goodwin, 457 U.S. at 368)); United States v. Dvorin, 817 

F.3d 438, 455 (5th Cir. 2016) (stating prosecutorial vindictiveness can be found by 

a showing of “actual animus”). 

Here, Finch can detail and provide direct evidence of actual vindictiveness.  

The evidence of actual vindictiveness includes:  

• The government’s refusal to discuss voluntary surrender before the return of 
the Superseding Indictment despite having met with Finch’s counsel, Finch’s 
through counsel having produced without incident tens of thousands of pages 
of documents, and Finch’s having knowledge that he would be charged.  

• The FBI’s unhinged post-indictment call to Finch (despite his being 
represented by counsel) expressing extreme anger due to the government’s 
not having the opportunity to publicly arrest Finch in Lynn Haven in front of 
his family.  

• The illegal use of a media group to orchestrate the announcement of these 
arrests, including posting on social media.  ECF No. 228 at n.23.  

• The government’s repeat attempts to manufacture a conflict of interest to seek 
disqualification of Anderson’s counsel.  

• The government’s Motion for Rule 17(c) attorneys’ fee subpoenas, which this 
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Court denied as an impermissible fishing expedition.   

• The government’s repeated allegations that Finch is uncontrollable and should 
not be trusted to receive, review, or possess important information that could 
exonerate him.  

• The government’s repeated misconduct before multiple Grand Juries. 

• The government’s repeated failure to provide all Brady material “without 
request.” 

• The government’s repeated violation of Court Orders. 

• The government’s repeated reliance on unsupported and objectively false 
allegations. 

• The government’s unjustified reliance on false witness statements to secure 
multiple indictments. 

In short, there is actual evidence of vindictiveness.  But Finch is also entitled 

to a presumption of vindictiveness at the pretrial stage; see Saltzman, 537 F.3d at 

359;  United States v. Looney, No. 7:09-CV-126, 2012 WL 3777416, at *5 (N.D. TX 

Aug. 1, 2012) (explaining “a presumption will lie in the pretrial context” when 

there’s a “realistic likelihood” of vindictiveness).  See also United States v. Meyer, 

810 F.2d 1242, 1245 (D.C. Cir. 1987) (“[A] presumption of vindictiveness will lie 

in the pretrial setting if the defendant presents facts sufficient to show a realistic 

likelihood of vindictiveness.”).   

“[T]he court must examine the [government’s] actions in the context of the 

entire proceedings.”  United States v. Krezdorn, 718 F.2d 1360, 1365 (5th Cir. 1983) 
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(en banc).  If the presumption applies, it “cannot be overcome unless the government 

proves by a preponderance of the evidence that events occurring since the time of 

the original charge decision altered that initial exercise of the prosecutor’s 

discretion.’ ”  Dvorin, 817 F.3d at 455 (citing Krezdorn, 718 F.2d at 1365).30 

 Here, Finch is entitled to a presumption of vindictiveness for the same reasons 

he is entitled to a finding of actual vindictiveness.  The retaliation is also evident in 

the fact that the government fatally included multiple conspiracies in a single 

conspiracy count (three times).31 The retaliation is also evident from the 

government’s discovery and decisions to amend criminal theories after disproven by 

the defense on the law and facts.  

Accordingly, after the government’s misconduct and impossible legal theories 

and allegations are unveiled, the circumstances surrounding the government’s 

decision to initially indict and silence Finch’s opposition while continuously 

reshaping its “theories” give rise to a presumption of vindictive prosecution.  As a 

result, the Court should dismiss the Third Superseding Indictment with prejudice.  

 
30 In Dvorin, for example, the court found a presumption of vindictiveness when the 
prosecution added a count in a superseding indictment.  Dvorin, 817 F.3d at 455.  
Similarly, the government here filed charges against Finch after he expressed his 
opinions about the Indictment and support for Anderson and revealed the prior 
confirmed cases of serious prosecutorial misconduct.   
 
31 Defendants will address the duplicitous conspiracy count in its Rule 12(b) Motion 
to Dismiss the Third Superseding Indictment.  
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   WHEREFORE, Defendant James D. Finch respectfully moves for the entry 

of an order requiring the government to show cause why its conduct should not be 

considered vindictive, malicious, flagrant, and as warranting additional sanctions, 

including dismissal, and compelling the unrestricted disclosure of the material seized 

from GAC Contractors, and other such relief as the Court deems just and proper. 

 

LOCAL RULE 7.1 CERTIFICATION 

Pursuant to Local Rule 7.1(B) counsel for Finch attempted in good faith to 

confer on the discovery matters outlined within this Motion.  The government 

opposes Defendant’s requested relief. 

Pursuant to Local Rule 7.1(F), the undersigned certifies that the Motion filed 

under seal contains 7,990 words pursuant to the word count provided by Microsoft 

Word. 
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Respectfully submitted, 

 /s/ Guy A. Lewis 
Guy A. Lewis  
Florida Bar No. 623740 
Jeffrey M. Forman 
Florida Bar No. 105135 
The Law Offices of Guy A. Lewis PLLC 
12575 SW 67th Avenue 
Pinecrest, Florida 33156 
954-688-6340 
glewis@lewistein.com 
jforman@lewistein.com 
 
Counsel for Defendant,  
James D. Finch 

 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on November 21, 2022, I electronically filed the 

foregoing document with the Clerk of the Court using CM/ECF and that a true and 

correct copy of the foregoing has been served electronically via the CM/ECF System 

on all counsel of record. 

/s/ Guy A. Lewis 
GUY A. LEWIS 

 

Case 5:20-cr-00028-MW-MJF   Document 380   Filed 11/21/22   Page 34 of 34




