Case 5:20-cr-00028-MW-MJF Document 347 Filed 10/07/22 Page 1 of 8

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION
UNITED STATES OF AMERICA
Plaintiff
V. Case No. 5:20cr28-MW/MJF

MARGO DEAL ANDERSON and
JAMES DAVID FINCH,

Defendants.
/

GOVERNMENT’S RESPONSE TO MOTIONS TO DISMISS

On November 16, 2021, the grand jury returned a 26-count second
superseding indictment against Defendants Margo Anderson and James
Finch. ECF 214. It included 122 paragraphs of factual allegations which
were set out chronologically. Defendants filed 4 motions to dismiss in
December 2021, which were ultimately denied. On September 12, 2022,
nearly 10 months after the return of second superseding indictment,
Defendants filed 4 more motions to dismiss most of those counts. ECF
330, 331, 332, 334. On September 16, 2022, the Court severed certain
charges against only Defendant Anderson which related to ECS and

WorldClaim. ECF 335.
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Many of the defense arguments raised in the 4 pending motions to
dismiss have been raised and rejected before or are otherwise without
merit.! However, in light of the defense motions, the severance of Counts
17 through 25, and contentions the defense has made elsewhere, the
government has decided to present a third superseding indictment to a
grand jury on October 18, 2022, which will largely render the defense
motions moot.

It 1s anticipated that a third superseding indictment will not include
charges that the Court has severed. This eliminates the need for
substantial redactions to the second superseding indictment concerning
severed counts and factual allegations related solely to them.? It is also
anticipated that, to narrow the issues for trial and focus on the core
transactions, the third superseding indictment will have a reduced

number of charges related to non-severed counts. The government

1 For example, the Court has rejected Defendants’ McDonnell-based arguments
to the honest services fraud counts. And the conspiracy count is not duplicitous simply
because the charged conspiracy included bribes to another City Commissioner. See
United States v. Jones, 913 F.2d 1552 (11th Cir. 1990) (explaining that a conspirator
need not even know all the members of a conspiracy to be held responsible as a co-
conspirator).

2 It 1s anticipated, however, that severed charges, or at least the core of them,
will be brought in a separate indictment.
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currently intends to present approximately 5 counts to the grand jury: a
conspiracy charge under 18 U.S.C. §§371 and 666(a)(1)(B) and (a)(2), 3
substantive §666 counts, and a revised false-statement charge against
Defendant Finch under 18 U.S.C. §1001.3

The government does wish to address Defendants’ challenges to
substantive §666 charges in the second superseding indictment related to
the Motorhome, Counts 15 (Anderson) and 16 (Finch). For the reasons
below, the Court should reject those challenges.

Relevant here, under certain circumstances, §666(a)(1)(B) punishes
a local government agent who “corruptly solicits or demands for the
benefit of any person, or accepts or agrees to accept, anything of value from
any person, intending to be influenced or rewarded in connection with any

business, transaction, or series of transactions of such organization,

3 Regarding Count 26 (an alleged §1001 violation), Defendant Finch’s motion
combines sufficiency of evidence and ambiguity arguments. Part of the charge is that
Defendant Finch falsely stated that he had sold the Andersons the Motorhome for
$70,000, and this was false because he did not sell it to them for $70,000. ECF 214
9146. In substance it is the same allegation as the previous superseding indictment
which Defendant Finch did not challenge. ECF 64 at 63-64. However, the government
agrees that the expected evidence is that Defendant Finch said he sold the
Motorhome to Defendant Anderson’s spouse for $70,000. That statement was false
because he did not sell it for $70,000; Defendant Finch caused its transfer to
Defendant Anderson’s spouse for her benefit and enjoyment and no money changed
hands for 22 months. A third superseding indictment is expected to make this
clarification.
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government, or agency involving any thing of value of $5,000 or more.”
(emphasis added) Section 666(a)(2) is the other side of the coin, punishing
whoever corruptly gives, offers, or agrees to give anything of value to any
person, with intent to influence or reward [the] agent . . . in connection
with any business, transaction, or series of transactions of such [local
government] involving anything of value of $5,000 or more.” (emphasis
added)

In United States v. McNair, 605 F.3d 1152 (11th Cir. 2010), the
Eleventh Circuit “readily determine[d] the Indictment itself was not
defective for failure to allege a specific quid pro quo.” Id. at 1186.
Rejecting the argument Defendants make here, the court explained that
to accept it “would permit a person to pay a significant sum to a [local
government] employee intending the payment to produce a future, as yet
unidentified favor without violating §666.” See id. at 1188. Defendant
Finch’s suggestion that McNair “arguably suggested” (ECF 332 at 7)
there was no quid pro quo requirement is simply wrong. The court
concluded “we now expressly hold there is no requirement in §666(a)(1)(B)
or (a)(2) that the government allege or prove an intent that a specific

payment was solicited, received, or given in exchange for a specific official
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act, termed a quid pro quo.” Id. at 1188 (emphasis added). The court
further noted that “even if §666 requires a quid pro quo, that
requirement is satisfied by showing a series of payments intended
generally to influence the official’s decisions.” Id. at 1187 (citing United
States v. Paradies, 98 F.3d 1266, 1289 (11th Cir.1996)).

Following McDonnell, the Eleventh Circuit decided United States v.
Roberson, 998 F.3d 1237 (11th Cir. 2021), cert. denied, 142 S. Ct. 1109
(2022). In Roberson, the court considered “whether McNair remains good
law after McDonnell”; that is, whether the “official act” requirement from
18 U.S.C. §201 should be read into §666. Id. at 1246. The court said no:
“we hold that McDonnell does not disturb this court’s holding in McNair
and we do not read into [§]666 limitations unsupported by the language
of the statute.” Id. at 1247.

Defendant Finch also says that McNair violates Supreme Court
precedent without clearly saying why.* It does not. But McNair’s

interpretation of prior Supreme Court precedent and Roberson’s

4 Defendant Finch does cite United States v. Sun-Diamond Growers of
California, 526 U.S. 398 (1999). But that case concerns 18 U.S.C. §201, which has the
“official act” requirement. It does not concern §666, which does not have such a
requirement.
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interpretation of McDonnell are themselves binding precedent about
what those cases mean.

Defendant Anderson says “the official’s intended to-be influenced or
rewarded act should be identified and pled.” ECF 334 at 13 (emphasis
added). That is wrong. As noted above, the statute is “satisfied by
showing a series of payments intended generally to influence the official's
decisions.”® McNair, 605 F.3d Id. at 1187. It follows that nothing need be
pled about a specific matter or act that need not be proven. ¢ Defendant
Finch says that Count 16 is deficient because it does not describe the
federal benefits received by the City. ECF 332. Defendant Finch cites no
case reaching such a conclusion. However, to satisfy Defendants’
apparent desire for a more specific charging document, it is expected that
the third superseding indictment will specifically allege the federal funds
received and the City business in question.

Defendant Finch complains about §666’s 1-year temporality

5 Indeed, not even the most restrictive interpretation of McDonnell's
requirement of an “official act” says that the “act” must be identified, only the
“matter” in which the official will take an “act.” The Eleventh Circuit recently heard
oral argument on this subject in United States v. Burnette, 21-13990, available at
https://www.call.uscourts.gov/oral-argument-recordings.

¢ It also worth noting that the second superseding indictment alleges a
significant amount of City business involving Defendant Finch. ECF 214 §214.
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requirement, claiming that “[t|he government tries to shoehorn over six
years of activities alleged within Count 1 into a single one-year period in
Count 16.” ECF 332 at 14. That is not so. Under §666(b), the federal funds
must have been received “in any one year period” in relation to the
transaction of the thing of value. Count 16 alleges a 1-year period for
receipt of funds between February 2018 and February 2019. ECF 214
9134. That is because it alleges a discrete act: Defendant Finch’s offer
and provision of a Motorhome with the requisite intent within that
period.

Accordingly, for these reasons, the Court should deny Defendants’
motions as to Count 15 and 16 and defer a ruling on the balance of
Defendants’ motions until after October 18, 2022, at which time they
should be denied as moot by operation of the anticipated third

superseding indictment.
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Respectfully submitted on October 7, 2022,

JASON R. COODY
United States Attorney

/s/Stephen M. Kunz
STEPHEN M. KUNZ
ANDREW J. GROGAN
Assistant U.S. Attorneys
Florida Bar No. 322415
Florida Bar No. 85932
111 North Adams St., 4th Floor
Tallahassee, FL. 32301
(850) 942-8430
stephen.kunz@usdoj.gov
andrew.grogan@usdoj.gov
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