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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

UNITED STATES OF AMERICA

V. Case No. 5:20cr28-MW/MJF

MARGO DEAL ANDERSON &
JAMES DAVID FINCH,

Defendants.
/

GOVERNMENT’S MOTION IN LIMINE

The purpose of the Federal Rules of Evidence is to “administer
every proceeding fairly, eliminate unjustifiable expense and delay . . . to
the end of ascertaining the truth and securing a just determination.” Fed.
R. Evid. 12. The Federal Rules of Criminal Procedure proceed in similar
spirit, to provide for “the just determination of every criminal proceeding,
to secure simplicity in procedure and fairness in administration, and to
eliminate unjustifiable expense and delay.” Fed. R. Crim. P. 2.

To those ends, the government respectfully submits the following
specific requests for threshold evidentiary rulings aimed at securing the

just and efficient determination of the merits of this case. The
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government requests that the Court conclude that certain evidence
1dentified below is admissible. The government further requests that the
Court order that Defendants, the Defendants’ attorneys, and all
witnesses not mention, refer to, interrogate concerning, or bring to the
attention of the trial jury in any manner, directly or indirectly, certain
matters identified below without counsel first approaching the bench and
obtaining a ruling on the subject matter’s admissibility in light of how
the trial unfolds.
LEGAL STANDARD

Under Federal Rule of Evidence 103(d), “[t]o the extent practicable,
the court must conduct a jury trial so that inadmissible evidence is not
suggested to the jury by any means.” In general, relevant evidence is
admissible and irrelevant evidence is not. Fed. R. Evid. 402. Evidence 1s
relevant “if it has any tendency to make a fact more or less probable than
it would be without the evidence; and . . . the fact is of consequence in
determining the action.” Fed. R. Evid. 401. A court should exclude
evidence “where it does not bear a logical relationship to an element of
the offense or affirmative defense, or where the relationship between the

two 1s simply too attenuated.” See United States v. Machado, 886 F.3d
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1070, 1085 (11th Cir. 2018). If “the chain of inferences linking evidence
and the legally relevant point is simply too long, dubious, or attenuated,”
the evidence is irrelevant and should be excluded. See United States v.
Hurn, 368 F.3d 1359, 1366 (11th Cir. 2004).

However, evidence of uncharged criminal conduct is intrinsic rather
than extrinsic evidence, and thus not subject to the strictures of Rule
404(b), if the evidence is “linked in time and circumstances with the
charged crime and concerns the context, motive or setup of the crime; or
forms an integral part of the crime; or is necessary to complete the store
of the crime.” United States v. US Infrastructure, Inc., 576 F.3d 1195,
1210 (11th Cir. 2009). This intrinsic evidence is still subject to Rule 403,
which requires that it be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice. United States v.
Fortenberry, 971 F.2d 717, 721 (11th Cir. 1992).

It is said that in a criminal case, “relevant evidence is inherently
prejudicial, it i1s only when unfair prejudice substantially outweighs
probative value that [Rule 403] permits exclusion.” United States v.
Edouard, 485 F.3d 1324, 1346 (11th Cir. 2007) (quotation omitted).

The district court possesses broad discretion to admit
evidence if it has any tendency to prove or disprove a fact in

3
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1ssue. Conversely, we are mindful that the court’s discretion

to exclude evidence under Rule 403 is narrowly circumscribed.

Rule 403 is an extraordinary remedy, which should be used

only sparingly since it permits the trial court to exclude

concededly probative evidence. The balance under the Rule,

therefore, should be struck in favor of admissibility.
United States v. Smith, 459 F.3d 1276, 1295 (11th Cir. 2006) (cleaned up).
“Evidence of the uncharged criminal conduct may not be necessary to
prove the charged offense, but there i1s no requirement that the
government proffer only enough evidence to allow the jury to convict, and
no more.” Fortenberry, 971 F.2d at 722. Evidence of uncharged criminal
conduct is admissible when it contributes to the understanding of the
situation as a whole, gives context to the discovery of evidence against
the defendant, and is needed to put a cohesive sequence of the crime
before the jury. See United States v. Wright, 392 F.3d 1269, 1276-77 (11th
Cir. 2004).

Under Rule 404(b), while“[e]vidence of a crime, wrong, or other act
is not admissible to prove a person’s character . . . to show that on a
particular occasion the person acted in accordance with the character,”
such evidence “may be admissible for another purpose, such as proving

motive, opportunity, intent, preparation, plan, knowledge, identity,

absence of mistake, or lack of accident.” The Eleventh Circuit applies a

4
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three-prong test to assess the admissibility of evidence under Rule
404(b):

First, the evidence must be relevant to an issue other than the

defendant’s character. Second, as part of the relevance

analysis, there must be sufficient proof so that a jury could

find that the defendant committed the extrinsic act. Third, the

evidence must possess probative value that 1s not

substantially outweighed by its undue prejudice, and the

evidence must meet the other requirements of Rule 403.

United States v. Jernigan, 341 F.3d 1273, 1280 (11th Cir. 2003) (citation
omitted).

The Eleventh Circuit recognizes Rule 404(b) as “a rule of inclusion,
and . . . accordingly ‘404(b) evidence, like other relevant evidence, should
not lightly be excluded when it is central to the prosecution’s case.” Id.
(quoting United States v. Perez-Tosta, 36 F.3d 1552, 1562 (11th Cir.
1994)). Rule 404(b) 1s a rule “of inclusion which allows [extrinsic]
evidence unless it tends to prove only criminal propensity. The list
provided by the rule is not exhaustive and the range of relevancy outside
the ban is almost infinite.” United States v. Stephens, 365 F.3d 967, 975
(11th Cir. 2004) (cleaned up).

A defendant who enters a not guilty plea makes intent a

material issue which imposes a substantial burden on the

United States to prove intent, which it may prove by
qualifying Rule 404(b) evidence absent affirmative steps by

5


Vernon Thompson


Case 5:20-cr-00028-MW-MJF Document 345 Filed 10/04/22 Page 6 of 38

the defendant to remove intent as an issue. The relevance of
other crimes evidence to intent is determined by comparing
the defendant’s state of mind in commaitting both the extrinsic
and charged offenses. Id. Where the state of mind required for
both offenses i1s the same, the extrinsic crime is relevant to the
charged offense.

United States v. Zapata, 139 F.3d 1355, 1358 (11th Cir. 1998).
As with any evidence, Rule 404(b) evidence is subject to Rule
403.

Relevant evidence is inherently prejudicial; but it is only
unfair prejudice, substantially outweighing probative value,
which permits exclusion of relevant matter under Rule 403.
Unless trials are to be conducted on scenarios, on unreal facts
tailored and sanitized for the occasion, the application of Rule
403 must be cautious and sparing . . . Rule 403 is meant to
relax the iron rule of relevance, to permit the trial judge to
preserve the fairness of the proceedings by exclusion despite
its relevance. It is not designed to permit the court to “even
out” the weight of the evidence, to mitigate a crime, or to make
a contest where there is little or none.

United States v. McRae, 593 F.2d 700, 707 (5th Cir. 1979) (cleaned up).!
Therefore, the “probative value” of proffered 404(b) evidence “must
not be substantially outweighed by unfair prejudice.” Jernigan, 341 F.3d

at 1282 (cleaned up) (emphasis in original). This “calls for a common

1 In Bonner v. City of Pritchard, Ala., the Eleventh Circuit adopted as
precedent the decisions of the former Fifth Circuit rendered prior to October 1,
1981. 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).

6
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sense assessment of all the circumstances surrounding the extrinsic
offense, including prosecutorial need, overall similarity between the
extrinsic act and the charged offense, as well as temporal remoteness.”
Id. (cleaned up).

Simply because evidence is damaging or prejudicial to a defendant’s
case does not mean, however, that the evidence should be excluded. See,
e.g., United States v. Terzado-Madruga, 897 F.2d 1099, 1119 (11th Cir.
1990) (admitting evidence of an attempted murder of a co-conspirator to
establish the existence of a drug conspiracy). In Terzado-Madruga, the
court stated, “the admittedly prejudicial effect of evidence concerning the
attempted murder of an alleged co-conspirator neither substantially
outweighs its highly probative value nor is inherently unfair.” Id.
Because the admission of 404(b) evidence is evaluated in terms of only
“unfair prejudice,” not merely “prejudice” . . . “the balance in close cases
is struck in favor of admissibility in determining whether its probative
value 1s outweighed by the danger of unfair prejudice.” Id.

CERTIFICATE OF CONFERENCE
On October 3, 2022, the government conferred with defense counsel

regarding the relief sought in this motion. The results are set out here.



Case 5:20-cr-00028-MW-MJF Document 345 Filed 10/04/22 Page 8 of 38

Defendant Finch indicated the possibility of agreement on some
1items below but a desire to review the motion prior to taking a position.
However, in conference defense counsel requested the government’s
position on excluding matters covered in government’s requests 1 and 2
below. The government assumed Defendant Finch’s opposition to those
requests. And Defendant Finch has now filed a motion consistent with
that position. ECF 342.

Defendant Anderson indicated the potential for agreement on some
matters after the opportunity to review this motion but indicated
opposition to items 1, 2, 5, 8, 9, and 11-14.

SPECIFIC REQUESTS FOR
THRESHOLD EVIDENTIARY RULINGS

The 1issue in this criminal case i1s ultimately whether the
government has proved beyond a reasonable doubt that the defendants
did what they are charged with. The upshot of Defendants’ positions,
however, is to seek to exclude admissible evidence tending to show
Defendants’ guilt on the offenses charged in this case, include
inadmissible evidence (or innuendo) that other people—primarily a
deceased person—committed other criminal acts, and generally put the

investigation and prosecution on trial instead.
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1. The Court should admit limited evidence about ECS and
WorldClaim, which it has found to be intrinsic to the non-severed

offenses, and is probative of Defendant Anderson’s intent under
Rule 404(b).

The second superseding indictment charges Defendant Anderson
with offenses related to ECS and WorldClaim. The Court found those
charges were properly joined under Rule 8(b) but ordered them severed
under Rule 14(a). Because the government does not have the burden of
proving those charges beyond a reasonable doubt in this trial, not every
piece of evidence is necessary. But limited evidence is admissible as
intrinsic to the non-severed offenses or, alternatively, under Rule 404(b)
to show Defendant Anderson’s intent with respect to the non-severed
offenses.

First, the government intends to offer testimony from Mickey
White, Michael White, Joshua Anderson, and Bobby Baker to establish
that Defendant Anderson directed Michael White to have Mickey White
and ECS clean up her property, that the City should not have paid to
clean up any of her property, and that Defendant Anderson caused ECS
to clean up more of her property than Michael White agreed to (a man
who had ECS cleaning up his several properties) and properties owned

by her relatives. All of these except Joshua Anderson are witnesses who

9
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would testify on the non-severed offenses anyway. They would simply be
asked a few more questions.

Second, the government intends to present limited evidence about
the fallout from the ECS fraud. The government wishes to offer a few
exhibits showing that Defendant Anderson signed check reports showing
substantial payments to ECS after the hurricane and testimony from
Michael White that she personally approved the first check to be issued.
The government wishes to offer testimony from an FBI agent present
during an interview that took place in November 2019 in which
Defendant Anderson (at least) downplayed her knowledge of ECS’ role in
the hurricane clean up. The government wishes to offer the indictment of
Michael White, Mickey White, and others, which was unsealed the day
after the FBI interviewed Defendant Anderson in November 2019. The
government wishes to offer testimony and exhibits related to grand jury
subpoenas served on Defendant Anderson and Defendant Finch in late
December 2019 for documents concerning the financial relationship
between them. The services of the subpoenas were shortly followed by
Defendant Anderson’s spouse issuing at $20,000 check to Defendant

Finch for the Motorhome and withdrawing $15,000 in cash. The
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reasonable inference is that the check and the withdrawal were meant to
be the remaining amount in the July 2018 bill of sale, which claimed a
sale price of $70,000, with half paid and half due.2 It also reasonable to
infer that the $15,000 cash withdrawal was a way to create a record of
payment when no cash money changed hands.

Third, the government intends to introduce testimony from Michael
White and Lauren Brubaker, and a few documents, to establish that
Defendant Anderson agreed to accept free adjustment services with the
intent to be influenced or rewarded in connection with the City’s award
of an adjustment contract to WorldClaim.

Apart from intent to be bribed under Rule 404(b) (more on that
later), this is significant for several reasons. The charged conspiracy
includes numerous allegations that Defendant Anderson pressured
former City Manager Michael White to take official action favorable to
Defendant Finch’s business interests. Recall, also, that the previous city
manager left in part because he did not like working with Defendant
Anderson and told her no from time to time. See Def. Ex. 62 at 2-3.

Michael White was hired after being vetted by Derwin White, Defendant

2 There is no trace of any $35,000 paid by the Andersons before this bill sale.
11
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Anderson’s husband, and Defendant Finch to make sure he would be a
“friend” to City contractors. According to Michael White, Defendant
Anderson believes in the concept “you take care of me, I take care of you.”
While Michael White was agreeing to bribes related to ECS and
WorldClaim, he made sure to include Defendant Anderson as a
beneficiary. Thus, ECS and WorldClaim, to varying degrees, both
corroborate Michael White’s account of their relationship, which was to
the benefit of both Defendants in this case regarding the non-severed
offenses.

The ECS evidence also provides important context about the
hurricane debris disposal business that Defendant Anderson directed to
Defendant Finch. As noted in detail in other filings, after the hurricane
struck on October 10, 2018, ECS received lots of money from the City for
hurricane cleanup, and committed a large fraud in the process.
Defendant Finch was somewhat out-of-pocket for the rest of that month.
The evidence indicates that Defendant Finch was not pleased that he was
missing out on lucrative City business. Among other things, while
Defendant Finch was partially indisposed, Defendant Anderson stopped

the City Manager and City Engineer from attempting to use City
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property for debris disposal; the obvious inference is that she did so
because she knew that Defendant Finch wanted that business. But the
City Manager, Michael White, and City Attorney determined to send the
disposal business elsewhere. Upon Defendant Finch’s return, Defendant
Anderson convened a meeting at his house, with the City Engineer and
City Manager, and others, and thereafter directed City Manager Michael
White to send City debris to Defendant Finch’s property.

More importantly, the evidence of the ECS and WorldClaim
schemes also explains the timing of the Andersons’ December 2019
payment for the Motorhome; it is the impetus for the act of concealment
in furtherance of the alleged Anderson/Finch conspiracy. If no money was
paid until December 2019, when a strong reason to coverup appeared, it
also proves the knowing and willful falsity of the bill of sale that
Defendant Finch gave to the FBI in July 2020 (Count 26) in which he
falsely claimed that $35,000 had been paid as of July 2018 for the
Motorhome transferred in March 2018. Both the ECS and WorldClaim
schemes are relevant to show why the partial payment for the
Motorhome was eventually made in December 2019, after other persons

were charged with respect to ECS and after Defendant Anderson was

13
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interviewed by the FBI in November 2019, and is therefore necessary to
complete the story of the crimes. See, e.g., United States v. Wright, 392
F.3d 1269, 1276 (11th Cir. 2004) (explaining that “evidence of . . . events
contributed to the understanding of the situation as a whole”). Put
another way, the alleged ECS and WorldClaim bribes to Defendant
Anderson are intertwined with, and thus are logically connected to, the
bribery conspiracy between Defendant Anderson and Defendant Finch.

In its severance order, the Court has already concluded,
necessarily, that this evidence is intrinsic to the charged offenses. Under
Rule 8(b), “[tlhe indictment or information may charge 2 or more
defendants if they are alleged to have participated in the same act or
transaction, or in the same series of acts or transactions, constituting an
offense or offenses.” The Court concluded that joinder was proper under
this rule.

Evidence is intrinsic to an offense if it 1s “1) an uncharged offense
which arose out of the same transaction or series of transactions as the
charged offense, (2) necessary to complete the story of the crime, or (3)
inextricably intertwined with the evidence regarding the charged

offense.” United States v. Ellisor, 522 F.3d 1255, 1267-1268 (11th Cir.

14
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2008). The evidence meets all three (overlapping) criteria. While the
Court severed the ECS and WorldClaim charges, apparently out of
concern that requiring the jury to decide guilt or innocence on those
charges would prejudice the determination of Defendant Finch’s charges,
1t recognized this evidence was relevant. That is correct; it is relevant,
intrinsic evidence under Rule 401 and 402.

Even if not intrinsic, this evidence is still admissible under Rule
404(b), which provides that evidence of an uncharged “crime, wrong, or
act” 1s admissible non-propensity purposes such as intent. In general,
evidence of similar frauds is admissible to prove intent to engage in
charged conduct. See, e.g., Ellisor, 522 F.3d at 1267-1268. There 1s no
good argument why this evidence i1s not probative of Defendant
Anderson’s intent about receiving things of value from Defendant Finch.

The probative value of the limited ECS and WorldClaim evidence
1s not substantially outweighed by a danger of unfair prejudice to
Defendant Finch. See Fed. R. Evid 403. Apart from the contextual leadup
and story completion, the major premise is that people who realize that
the jig is up in one respect might well take action to protect themselves

in another respect. Here, when Defendants realized that Defendant

15
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Anderson was implicated in the ECS scheme, and the investigation was
turning toward their dealings, they took action to paper over the
Motorhome transaction. A reasonable conclusion is that Defendants did
that because they believed Defendant Anderson had criminal liability
exposure as to both. See Wright & Miller, 22A Fed. Prac. & Proc. Evid.
§5214.1 (2d ed.) (explaining this syllogism for Rule 403 purposes).

Under Rule 403, “prejudice” is a “tendency to suggest decision on
an improper basis, commonly, though not necessarily, an emotional one.”
See Fed. R. Evid 403 adv. comm. notes. This evidence does no such thing;
it tells the jury what happened, why it happened, and what was the
Defendants’ intent. There 1s no unfair prejudice substantially
outweighing the probative value of this evidence.

2. The Court should admit evidence that Defendants
violated Court orders prohibiting contact between themselves
and witnesses; that Defendant Finch hired his attorney to
represent Defendant Anderson, and Defendants’ attempted
concealment.

The Court is aware of the evidence the government seeks to
introduce on this subject. When Defendant Anderson was indicted, she

was ordered not to have contact with Defendant Finch. The evidence is

that she used her husband’s phone to communicate extensively and

16
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surreptitiously with Defendant Finch. Contextual evidence demonstrates
it was for the purpose of procuring defense counsel’s representation and
Defendant Finch paying for it. Additional evidence demonstrates that
after the government brought the fact of Defendant Finch paying more
than $400,000 for this purpose to defense counsels’ attention, Defendants
had seventeen prohibited phone calls between each other over the
following weekend for the purpose of concocting a suitable explanation
for the payment, which Defendant Finch soon announced on TV, and
caused the certification and filing of a false document—the April 2021
quit claim deed—for that purpose.

In general, obstructive, contemptuous behavior of this sort is
plainly relevant to show consciousness of guilt. See, e.g., United States v.
Anderson, 747 F.3d 51, 60 (2d Cir. 2014). Likewise, evidence that an
unindicted alleged co-conspirator hired and paid his own longtime lawyer
to represent an indicted alleged conspirator public official (accused of
taking bribes from the unindicted contractor) tends to show that
Defendants had a corrupt arrangement, whatever the amount is.

Among other things, the government must prove at trial that

Defendants conspired to and did engage in a scheme for Defendant Finch

17
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to provide Defendant Anderson things of value with intent to influence
official action. Evidence that an individual selected an attorney, hired an
attorney, and/or paid an attorney to represent another suspected member
of a conspiracy is highly relevant to show the existence and nature of a
criminal conspiracy. See United States v. Simmons, 923 F.2d 934, 949 (2d
Cir. 1991); In re Grand Jury Proceedings (Pavlick), 680 F.2d 1026, 1028-
29 (5th Cir. 1982) (en banc) (plurality opinion); United States v. Hodge &
Zweig, 548 F.2d 1347, 1354 (9th Cir. 1977); United States v. Gotti, 771 F.
Supp. 552, 560 (1991). As one court aptly said, “the jury could conclude
that [the] benefactor payments . . . reflected interests other than
friendship or a detached concern for the [S]ixth [A]mendment rights of
colleagues.” United States v. Castellano, 610 F. Supp. 1151, 1154
(S.D.N.Y. 1985).3 That 1s true whether it 1s a drug-trafficking case, an
organized crime case, or, as here, a public corruption case.

3. The Court should exclude evidence, argument, or other

reference to the jury that defense counsel had prior experience
with the Department of Justice.

3 In seeking to admit this evidence, the government is mindful of the Court’s
comments at the June 2021, hearing. The government does not intend to suggest in
any way that defense counsel acted improperly in engaging in the representation or
accepting the fees. But as many courts have recognized, this evidence is highly
relevant in such circumstances as it relates to the relationship between the
defendants and their previous conduct, as the government emphasized at that
hearing.

18
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Defendant Finch’s lead attorney is a former federal prosecutor,
former U.S. Attorney, and former director of the Executive Office the
United States Attorneys. The government moves to preclude the defense
from referring to counsel’s previous experience as a federal prosecutor,
from mentioning the cases he prosecuted in the jury’s presence, and from
his practices as a DOJ attorney. Such information is immaterial to the
guilt of the Defendants and has no relevance to the trial.

Counsel’s experience has no relevance to the trial of the defendants
here; it has no tendency to make a relevant fact more or less probable
than it would be without the jury being made aware of such information.
See Fed. R. of Evid. 401, 402. “[P]rior prosecution experience is irrelevant
to any issue to be decided” during the trial. United States v. Palumbo
Bros., No. 96 CR 613, 1998 WL 67623, at *5 (N.D. Ill. Feb. 3, 1998), rev'd
on other grounds, 145 F.3d 850 (7th Cir. 1998) (“The government’s
uncontested motions in limine to bar Giles from referring to . . . prior
prosecution experience of counsel [is] . . . GRANTED); see also United
States v. Andreas, 23 F. Supp. 2d 835,852 (N.D. Ill. 1998) (“The
government moves to exclude defense counsel from referring to their

prior prosecutorial experience, before the jury. Such statements are

19
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irrelevant . . . . Accordingly, the motion is granted and all counsel are
ordered to refrain from mentioning their prior prosecutorial
experience.”). Therefore, the Court should exclude any such evidence,
argument or other reference as irrelevant.

4. The Court should generally exclude evidence,
argument, or other mention of Defendants’ health conditions.

Defendant Finch’s counsel has represented that Defendant Finch is
undergoing treatment and suffers from an illness. Additionally, counsel
have alleged that the investigation and prosecution has caused various
health issues to Defendant Anderson. Based on these statements the
government believes counsel for Defendants may attempt to discuss
these matters before the jury. With limited exceptions, the health of any
Defendant, Defendants’ family members, others, or deaths have no
relevance at this trial. For example, Defendant Finch was absent from
Lynn Haven for a medical condition in the days after Hurricane Michael
until his return in or around October 2018. The government agrees that
Defendant Finch’s condition and his location in that time frame may be
relevant.

However, apart from those specific things, Defendants’ current

health condition has no bearing on the issues before the jury. There is no
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evidence that Defendant Finch suffered from poor health at the time of
the alleged offenses such that it would have rendered him unable to
understand his actions and/or that it would negate evidence of intent.

Defendants’ health conditions are not relevant to the jury’s
consideration of the guilt of the Defendants. To be relevant, a piece of
evidence must have a “tendency to make the existence of any fact that is
of consequence to the determination of the action more probable or less
probable than it would be without the evidence.” Fed. R. Evid. 401
(emphasis added). Here, there is no consequential fact affected by
evidence of a defendant’s health status or the health status of anyone
else. Accordingly, the Court should exclude any evidence or argument
about health as irrelevant.

Alternatively, the Court should exclude the evidence under Federal
Rule of Evidence 403 because any arguably probative value of such
evidence would be substantially outweighed by the danger of unfair
prejudice and the risks of confusing and misleading the jury as to the
relevant issues in the case and the jury’s proper role.

Accordingly, the Court should exclude this evidence as irrelevant

and/or unduly prejudicial. See Fed. R. Evid 402, 403.
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5. The Court should limit evidence, argument, or other
reference to the former case agent’s inadvertent errors in grand
jury testimony to matters affecting a witness’s credibility.

The Court is aware of Defendants’ assertions that the former case
agent gave incorrect testimony on several points in testimony before
grand juries and the government’s concessions regarding same. If the
former case agent testifies at trial, his grand jury testimony is a fair topic
for cross examination and argument about his credibility. But it 1s not a
general license to complain about the grand jury process at trial.
Defendants have telegraphed that is precisely what they intend to do.
This Court should not permit that.

As another judge on this Court stated in a public corruption case
when the defense put forward information that the agent had put
incorrect information in an FBI report:

Here 1is the 1ssue in a criminal case, the 1ssue in a criminal

case 1s whether the government has proved beyond a

reasonable doubt that the defendant did what he is charged

with.

It’'s not the issue whether the government did a good

investigation, whether they had grounds to start the

investigation, all those kind of things.

The defense likes to talk about those things, and I

understand. And some of that comes in, and certainly when
you are cross examining government agents that’s all fair

22
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game. If they did something wrong, you can cross examine

If you’ve got a dishonest government agent on the stand, then
cross examine them, or even when they made a mistake, cross

examine him. But We are not going to take the trial of the

investigation. Relevant evidence is a low standard. Anything
that makes a fact a consequence more or less likely than it

would be without the evidence is relevant. If [the FBI agent]

United States v. Burnette, 4:18cr76-RH/EMT, ECF 203 at 34 (N.D. Fla.

Dec. 19, 2019) (Hinkle, J).

other statements) to matters affecting the witness’s credibility. See Fed.

R. Evid 402, 403, 608(b).

l

The Supreme Court has said that a defendant cannot challenge an
indictment by complaining about the quality of adequacy of evidence

before the grand jury. See United States v. Williams, 504 U.S. 36, 47
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(1992); Costello v. United States, 350 U.S. 359, 363 (1956). Yet
Defendants have repeatedly made such complaints. See, e.g., ECF 325 at
9 n.9 (asserting “the evidence was simply poured into each and every
Grand Jury through one single witness”). It follows that evidence,
argument, or other reference to same at ¢rial is not permissible; it has no
bearing on the issues and would simply waste time and confuse the jury.
The Court should exclude evidence, argument, or other reference to the
quality or quantity of evidence before the grand jury. See Fed. R. Evid.
402, 403.

7. The Court should exclude evidence, argument, or other
reference to the amount of time the grand jury deliberated before
returning the second superseding indictment.

At the March 31 evidentiary hearing, Defendants’ counsel
incorrectly stated “[t]hen right before getting started with Mr. Borghini’s
testimony in front of the third grand jury, counsel for the government
says, if there aren’t any questions, []let’s get started and hopefully we

can finish this by lunch,[‘] and that’s what they did.”¢ Defendants have

also complained about how long the grand jury deliberated before

4 2022.3.31 Evidentiary Hearing Transcript Volume 1 at 43.
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returning the second superseding indictment against Defendants
Anderson and Finch. None this is relevant at trial. Thus, the Court
should exclude evidence, argument, or other reference to the amount of
time the grand jury deliberated (or the time of the presentation) before
returning the second superseding indictment. See Fed. R. Evid. 401, 402,
403.

8. The Court should exclude evidence, argument, or other

reference to any alleged errors of fact or legal deficiencies in the
original or superseding indictments.

Defendants have indicated that at trial they intend to offer evidence
and argument about alleged errors in earlier indictments. Regarding an
allegation in the original indictment about the extension of time on a
promissory note, Defendant Finch’s counsel expressly stated in writing
“we will offer more than a dozen of these kinds of disturbing and
extraordinary government ‘mistakes’ at trial.”

A superseding indictment replaces the original indictment. See
United States v. McKay, 30 F.3d 1418, 1424 (11th Cir. 1994). An error in
an earlier indictment is not relevant to the question of a defendant’s guilt

or innocence on charges in a superseding indictment.
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Accordingly, the Court should exclude evidence, argument, or other
reference to any alleged errors of fact or legal deficiencies in the original
or'stperseding indictments! See Fed. R. Evid. 401, 402, 403.

9. The Court should generally exclude evidence,

Defense counsel have repeatedly asserted that prosecutors or the
investigating agent have violated internal DOJ or FBI policies. For
example, defense counsel cross examined the former case agent about an

FBI policy, apparently from the 1980s, and insinuated a violation by not

having a witness sign a Miranda waiver form.5 Bven assuming there was

accordance with Federal Rule of Evidence 608. However, any allegation

5 The Court may recall the current policy is not what defense counsel
suggested it is and the agent had the witness complete the form.
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of misconduct must be probative of truthfulness. See United States v.
Skelton, 514 F.3d 433, 444 (5th Cir. 2008). Many FBI and DOJ policies
have nothing to do with a witness’ truthfulness, but rather are policies
geared towards ensuring the safety of the agents and allowing for
judgment calls, and violations of such policies would not be specific
instances of misconduct that clearly indicate a lack of honesty.

Unless such a violation falls within the parameters of Rule 608 or
1s otherwise relevant under Rule 401, it is not permissible testimony. See
United States v. Holt, 486 F.3d 997, 1002 (7th Cir. 2007) (affirming the
district court’s decision to exclude testimony about a police officer’s
reprimands because it did not bear on the officer’s truthfulness). Even if
the relevancy threshold is met, its probative value may be clearly
outweighed by its prejudicial effect under Rule 403, thus requiring
exclusion. See United States v. Williams, 822 F.2d 512, 517 (5th Cir.
1987) (“The district court may under Rule 608(b) determine if evidence is
probative of truthfulness, and under Rule 403 exclude even probative

evidence if the prejudicial effect outweighs the probative value.”).
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Therefore, the government requests that the Court exclude
evidence, argument, or other reference to any alleged violation of DOJ
policy or FBI policy. See Fed. R. Evid. 401, 402, 403.

10. The Court should exclude evidence, argument, or other

reference to allegations that the government violated the Sixth
Amendment right to counsel.

Defense counsel asserted that the government violated the Sixth
Amendment right to counsel of Defendants’ and others by intruding into
the defense camp. In sum, Greg Wilson shared with the FBI largely
useless information he heard from Derwin White and others during
regular interactions with those persons. The Court addressed this in its
order of June 13, 2022. Accordingly, this Court should exclude evidence,
argument, or other reference to these issues under Rule 401 and 402 as
irrelevant and under Rule 403 as likely to confuse the jury and waste its
time.

11. The Court should exclude evidence, argument, or other
reference to details of the domestic violence incident involving
former City Manager Michael White.

In late March 2019, former City Manager Michael White was

arrested on a domestic violence charge. The fact of his arrest has some

relevance to the case; evidence found in his phone during the following
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domestic violence investigation eventually lead to the discovery of the
ECS fraud and the search of ECS in April 2019. But the defense has
indicated an intent to inquire into the details of the domestic violence
incident involving Mr. White at trial. The details, however, are not
relevant and should be excluded under Rules 401, 402 and 403. Likewise,
such details are not probative of truthfulness and thus not a basis for
1mpeachment under Rule 608(b).

12. The Court should generally exclude evidence,
argument, or other reference to the alleged criminal conduct of
persons who are not witnesses.

Defendants have signaled an intent to base a defense to the
criminal charges against them by pointing the finger at others. See, e.g.,
ECF 337. In particular, at the evidentiary hearing, in written filings, and
in communications with the government, the defense has suggested that
Derwin White and Chris Forehand are the real conspirators, comparing
them to a hub, spokes, and rim. See ECF 287 at 8 n.11; ECF 337.
However, Defendants have never articulated how that makes it more or
less likely that the Motorhome was a bribe.

Derwin White 1s deceased, and naturally, he will not be a witness

at trial. To the extent he was personally involved in the transactions of
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this case, say, telling his nephew Mickey White to create invoices
regarding work done at Defendant Anderson’s home, that limited
information may be relevant and admissible. But what is not relevant or
admissible are broad accusations that Derwin White was, as defense
counsel have asserted, “orchestrating a massive conspiracy.” If true, it
has nothing to do with the merits of this case: whether Defendant Finch
bribed Defendant Anderson and lied about it to the FBI.6

The potential relevance of Mr. Forehand’s testimony, and some
legitimate areas of potential cross examination is discussed in a
government filing. See ECF 280 at 193-196. The government has no
objection to cross examination (e.g., character for truthfulness) or
argument concerning Mr. Forehand’s credibility, if he testifies. But
Defendants cannot properly assert at trial that they are not guilty
because he did wrong.

For this trial, the charges are that Defendant Finch bribed

Defendant Anderson and lied about it. It is no defense to say that other

¢ If the Court were to allow the defense to present a Derwin White corruption
sideshow, which it should not, the government believes it would be within its rights
to show exactly how James Finch was joined at the hip with Derwin White. There is
a great deal more evidence of that than would be necessary to present regarding the
ECS or WorldClaim matters.
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people are corrupt. It is nothing but a distraction from the issues the jury
must decide. Evidence, argument, or other reference to same unrelated
to a fact of consequence or the credibility of a witness should be excluded

under Rule 401, 402, and 403.

e
&

The Court is aware of Defendant Finch’s counsel’s assertions

regarding Derwin White and Major Stanford. Specifically, in their earlier

paper, Defendant Finch’s counsel asserted
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Major Stanford’s testimony tend to disprove that accusation. Whichever
1t was is irrelevant to the jury’s determination of the merits of this case.

However, after reading this accusation, the government asked
defense counsel for that “direct evidence” they claimed to have before the
hearing. They refused to provide it, nor did they present it at the 3-day
evidentiary hearing in March/April 2022. They have since refused to
provide it. The government is concerned that the defense may attempt
the same tactic at trial: mention this accusation in opening statement
and then fail to substantiate it.

Accordingly, the Court should exclude evidence, argument, or other
reference suggesting that BCSO Major Stanford disclosed the imminent
search of ECS to Derwin White. See Fed. R. Evid. 402, 403, 608(b); see,
e.g., United States v. Moore, 651 F.3d 30, 51 (D.C. Cir. 2011) (explaining
that attorneys in criminal cases have an obligation “to avoid
making statements of fact to the jury mnot supported by
proper evidence introduced during trial, even when the misstatements
are made in good faith).

14. The Court should exclude evidence, argument, or other

reference suggesting that BCSO Major Stanford improperly
accepted things of value from Derwin White.
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Similar to the last request, the defense has repeatedly referenced
information from witnesses that Derwin White gave Major Stanford
things of value. Major Stanford testified that he received a motorcycle
from Derwin White in 2010 and got some work done on his house years
before the events of this case. The Court is aware of other hearsay
allegations from defense presentations. There is no basis in evidence to
assert that Major Stanford said or did anything to influence any witness
testimony or corrupt any tangible evidence.

Whatever the extent of benefits some say they heard were provided
by Derwin White to Major Stanford, that information has no tendency to
make a consequential fact more or less probable than it would be without
the “evidence,” such as it is. It has nothing to do with the bribery and
false statement charges at issue here.

The government does not intend to call Major Stanford as a witness,
and the defense cannot properly call him as a witness solely to impeach
him. Nor can the defense call Major Stanford as a witness solely to cross-
examine him about irrelevant information in an attempt to create a
distracting sideshow. Put simply, whether Derwin White told Mickey

White to create invoices because someone tipped him off about the search
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warrant versus concern through his conversations with Defendant Finch
makes no difference; Derwin White told Mickey White to do it, and he did
(more specifically, had his employee do it). Furthermore, a witness’
testimony that they heard about such benefits but lack personal
knowledge of it constitutes inadmissible hearsay.

Accordingly, the Court should exclude evidence, argument, or other
reference suggesting that BCSO Major Stanford improperly accepted
things of value from Derwin White. See Fed. R. Evid. 401, 402, 403,
608(b).

15. The Court should exclude evidence, argument, or other
reference to prior allegations of misconduct by an attorney for
the government.

Counsel for Defendant Finch have repeatedly brought to the Court’s
attention prior cases involving the lead prosecutor on this case and
allegations of misconduct. See, e.g., ECF 288 at 6 n.9; ECF 272 at 34, 37
n.25, 51; ECF 228 at 26. In January 2021, Defendant Finch’s counsel
insisted that the government present the same information to the grand
jury returning the initial indictment against Defendant Finch. Then

defense counsel specifically conditioned Mr. Finch request to testify at

the November 2021 grand jury on assurances that he be allowed to
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present that same information to that grand jury. Defense counsel
insisted on that assurance twice without explaining its relevance to the
grand jury’s probable cause determination.

Of course, such information was not relevant to the grand jury’s
determination. Nor is it relevant to the trial jury’s determination of guilt
or innocence. It has no tendency to make a consequential fact more or
less probable. It should be excluded under Rule 401, 402 and 403.

CONCLUSION

Accordingly, for those reasons, this Court should enter an order for
the following, as set in more detail above:

1. Admitting limited evidence about ECS and WorldClaim
which it has found to be intrinsic to the non-severed offenses and is
probative of Defendant Anderson’s intent under Rule 404(b).

2.  Admitting evidence that Defendants violated Court orders
prohibiting contact between themselves and witnesses; that Defendant
Finch hired and paid his attorney to represent Defendant Anderson, and

Defendants’ attempted concealment.
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3. Excluding evidence, argument, or other reference to the jury
that defense counsel had prior experience with the Department of
Justice.

4. Excluding evidence, argument, or other mention of
Defendants’ health conditions except Defendant Finch’s health condition
in October/November 2018.

5. Limiting evidence, argument, or other reference to the former
case agent’s inadvertent errors in grand jury testimony to matters
affecting a witness’s credibility.

6. Excluding evidence, argument, or other reference to the
quality or quantity of evidence before the grand jury.

7. Excluding evidence, argument, or other reference to the
amount of time the grand jury deliberated before returning the second
superseding indictment.

8. Excluding evidence, argument, or other reference to any
alleged errors of fact or legal deficiencies in the original or superseding
indictments.

9. Excluding (generally) evidence, argument, or other reference

to any alleged violation of DOdJ policy or FBI policy.
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10. Excluding evidence, argument, or other reference to

11. Excluding evidence, argument, or other reference to details of

12. Excluding evidence, argument, or other reference to the

13. Excluding evidence, argument, or other reference suggesting

14. Excluding evidence, argument, or other reference

15. Excluding evidence, argument, or other reference to prior
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